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response on affidavit to the allegations contained the paragraphs and annexures it
complains of. Instead of putting down a version, their counsel applied at the hearing
for the material to be struck-off, alternatively the matter to be referred to oral evidence.
It was a most inappropriate call. It is necessary to make clear that courts do not simply
refer matters to oral evidence on the say-so of a party. Parties must first put their
versions down on paper. Hence Strawberry had to do so, albeit through a fourth set
of papers. Once that was done, then all genuine disputes of fact could be identified.
Thereafter the court would look at whether the disputes of fact are material to the
determination of the issues in the matter. If they are material, it would attempt to
resolve them by application of the principles set out in Plascon-Evans® and in
Wightman’. Only if it could still not determine the i;ssues because genuine disputes
of fact exist on paper would a court refer the matter to oral evidence. And then, too,
the referral must be specific and circumscribed.® In this case, we do not even have a
version by Strawberry. Thus, Strawberry’s call to have the matter referred to oral
evidence, albeit moved from the bar, was a bold one, one that is unmoored from the

practical reality of civil procedure.

[22] In the circumstances, Strawberry's application to strike-out the evidence
contained in the replying papers of Primedia and Continental is dismissed and

Strawberry’s call made from the bar for the ‘matter’ to be referred to oral evidence is

¢ quscon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA623 (A)

E1lg§/ghiman Ya JW Construction v Headfour (Pty) Ltd and Another 2008 (3) SA 371 (SCA) at [12] -

® Kalil v Decotex (Pty) Ltd and Another 1988 (1) SA 943 (A) at 981D-E; Standard Bank of SA
Ltd v Neugarten and Others 1988 (1) SA 652 W)
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also dismissed. As for the costs, | do not propose to make a separate order simply

for this — the striking out application.

Appropriate relief
[23] Strawberry asks that if the court finds the decision to be unlawful it should

leave the practical arrangements — the status quo, as it were - that follows thereon,
albeit on the basis of the cession agreements, intact. This, it says, would be just and
equitable. | disagree. Once | find that the decision as well as the cession agreements
are unlawful - as | have done — then the only remedy is to set aside the decision and
to declare the cession agreements to be of no force and effect. Anything less, would,

in my view, be countenancing the unlawful conduct.

Costs

[24] Prasa should undoubtedly pay the costs of the applicants until the date it
withdrew its opposition to the matter, which was on 29 March 2016. At the same time,
Siyathembana and Strawberry should pay the costs of the applicants from the
moment they sought to intervene. In both cases, given the voluminous amount of
paper and the general importance of the matter, the costs should include those

occasioned by the employment of two counsel.

Order
[25] The following order is made:
a. The decision taken by the first respondent on 13 December 2010 and
conveyed to the first applicant on 25 February 2011 is declared to be

unlawful and is reviewed and set aside.
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b. The cession and assignment agreement concluded between the
second and third respondents with the fourth respondent is declared to
be unlawful and is of no force and effect.

c. The cession agreement concluded between the second and third
respondents with the fifth respondent is declared to be unlawful and is
of no force and effect.

d. The first respondent is to pay the costs incurred by the applicants up to
and including April 2013, which costs are to include those occasioned
by the employment of two counsel.

e. The first and fourth respondent are to jointly and severally pay the costs
of the applicants, the one paying the other to be absolved, from April
2013 to 29 March 2016, which costs are to include those occasioned
by the employment of two counsel.

f. The fourth respondent is to pay the costs of the applicants from 29

March 2016 up to 20 April 2016 which costs are to include those
occasioned by the employment of two counsel.
g. The fourth and fifth respondents are to jointly and severally pay the

costs, the one paying the other to be absolved, of the applicants as from

20 April 2018, which Zts are to include those occasioned by the
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