
EnergyDri ve Systems (Pty) Ltd v Ti n Can Man (Pty) Ltd 2017 JDR 0301 (GJ) 
2017 JDR 0301 p1 

Ci tati on 2017 JDR 0301 (GJ) 

Court Gaut eng Local Di vi si on, Johannesburg 

Case no 2014/17307 

Judge JP Coetzee AJ 

Heard June 27, 2016 

Judgment  June 27, 2016 

Appell ant/ 
Pl ai ntiff 

EnergyDri ve Systems (Pty) Ltd 

Respondent / 

Def endant 
Ti n Can Man (Pty) Ltd 

Wi npl as (Pty) Ltd (i n busi ness rescue) 

Kurt Knoop 

Kurt Knoop NO.  

Park Vill age Aucti ons and Property Sal es CC 

Summary 
Company  ----  Busi ness  rescue ----  Di sposal  of  property over  whi ch ot her  person has  securi ty or  ti tl e i nterest  ---- 
Co mpani es Act 71 of 2008, s 134(3) ---- Meani ng of ' security' and 'titl e i nterest' ---- Reservati on of ownershi p. 

2017 JDR 0301 p2 

Judgment  

1. Thi s appli cati on commenced as an unsuccessf ul urgent appli cati on. There was al so an 

a mend ment to the noti ce of moti on. The present appli cati on i s a rei vi ndi cati o by way of whi ch 

the appli cant cl ai ms from t he first respondent possessi on of the movabl e goods ("the goods i n 

contenti on") whi ch are identifi ed i n prayer 1 of the noti ce of moti on.  

2. An owner whose property i s i n possessi on of anot her can recover possessi on by way of the rei 

vi ndi cati o. That remedy requi res that 

(a) the owner / appli cant must prove its ownershi p of the goods,  

(b) the goods are i n possessi on of the respondent from who m t he goods are cl ai med at 

the begi nni ng of the proceedi ngs and 

(c) the goods are i n existence and i dentifi abl e. 1 

3. In appli cati on proceedi ngs such as the present, t he owner must di scharge thi s 
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onus on the basi s of facts whi ch are not genui nel y i n di spute. 2 The owner may cl ai m the goods 

wherever f ound, from who msoever hol di ng it. 3 

4. The appli cant l eased a power savi ng energy dri vi ng system ("the equi pment") to the second 

respondent by way of a wri tten l ease. The applicant says that the equi pment consi sted of the 

goods li sted i n its foundi ng papers. The l ease cont ai ned a reservati on of ownershi p cl ause i n 

favour of the appli cant. The val ue of the equi pment i s approxi mat el y R800 000. The equi pment 

was i nstall ed i n the pl ant of the second respondent on the l atter' s premi ses.  

5. The second respondent went i nto busi ness rescue. The f ourth respondent i s the busi ness 

rescue practiti oner of the second respondent. In that capaci ty the f ourth respondent concl uded 

the wri tten sal e agreement wi th the first respondent. The selli ng pri ce was more than R35 

mi lli on. The sal e agreement descri bed the goods sol d (ref erred to as "the assets") as "... the 

items set out i n annexures "A to O" hereto, being the subj ect matter of the sal e and all 

movabl e items si tuated i n the premi ses ..." of the second respondent. El sewhere i n the sal e 

agreement the assets are ref erred wi th ref erence to an annexures "A to O", wi thout ref erence 

to "... and all movabl e ite ms si tuated i n the premi ses ...". It does not foll ow that I can 

di sregard thi s phrase i n the defi ni ti on secti on of the sal e agreement. The " movabl e items 

si tuated i n the premi ses" i ncl udes the equi pment. 

6. The first respondent took possessi on of all the movabl e goods on the sai d premi ses. The 

appli cant says that thi s i ncl uded the equi pment ref erred to above. The first respondent does 

not admi t that all of the equi pment was on the premi ses 
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when the first respondent took possessi on. It does not seri ousl y di spute that some or most of the 

equi pment was on the premi ses at that ti me. It cl ai ms that it became owner of the goods on 

the premi ses i n ter ms of the sal e agreement and deli very when it took possessi on.  
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7. The first respondent di sputes that the appli cant acqui red ownershi p of the equi pment. That 

def ence woul d not have been avail abl e to the second respondent. 4 The second respondent 

coul d not transf er more ri ghts than it had.  

8. Consequentl y thi s defence i s al so not avail able to the first respondent who acqui red its ri ghts 

from the second respondent. The common l aw does not all ow the second respondent to 

transf er ownershi p of the property of anot her (the appli cant) because a transf eror of ri ghts 

cannot transf er more rights than it has. 

9. The first respondent, however, al so reli es on a statutory ri ght i n ter ms of secti on 134(3) of the 

Co mpani es Act 71 of 2008. That subsecti on provi des: 
"(3) If, duri ng a company' s busi ness rescue proceedi ngs, the company wi shes to di spose of any property over whi ch 

anot her person has any security or titl e i nterest, the company must- 
(a) obtai n the pri or consent of that other person, unl ess the proceeds of the di sposal would be suffi ci ent to f ull y 
di scharge the i ndebtedness protected by that person' s security or titl e i nterest; and 
(b) promptl y- 

(i ) pay to that other person the sal e proceeds attri butabl e to 
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that property up to the amount of the company' s i ndebtedness to that other person; or 
(ii) provi de security for the amount of those proceeds, to the reasonabl e sati sfacti on of that other person." 

10. The argument on behal f of the first respondent i s that the f ourth respondent had the ri ght to 

sell the equi pment wi thout the consent of the appli cant because the proceeds of the di sposal 

was suffi ci ent to f ull y discharge the i ndebtedness of the second respondent to the appli cant. It 

foll ows that I must deter mi ne whet her the equipment constitute securi ty or titl e i nterest i n 

ter ms of secti on 134(3). Thi s i s a matter of i nterpretati on. A number of recent j udge ments 

deal t wi th the correct approach to i nterpretati on. They i ncl ude the f oll owi ng summary by Walli s 

JA i n Natal Joi nt Muni ci pal  Pensi on Fund v Endumeni  Muni ci pality 2012 (4) SA 593 (SCA): 
"[18] ... The present state of the l aw can be expressed as f oll ows: Interpretati on i s the process of attri buti ng meani ng to 

the words used i n a document, be it l egi sl ati on, some other statutory i nstrument, or contract, havi ng regard to the 
context provi ded by readi ng the parti cul ar provi si on or provisi ons i n the li ght of the document as a whol e and the 
ci rcumstances attendant upon its comi ng i nto exi stence. Whatever the nature of the document, consi derati on must be 
gi ven to the l anguage used i n the li ght of the ordi nary rul es of grammar and syntax; the context i n whi ch the provi si on 
appears; the apparent purpose to whi ch it i s di rected and the mat eri al known to those responsi bl e for its producti on. 
Where more than one meani ng i s possi bl e each possi bility must be wei ghed i n the li ght of all these f actors. 15 The 
process i s obj ecti ve, not subj ecti ve. A sensi bl e meani ng i s to be pref erred to one that l eads to i nsensi bl e or 
unbusi nessli ke resul ts or under mi nes the apparent purpose of the document. Judges must be al ert to, and guard 
agai nst, the tempt ati on to substitute what they regard as reasonabl e, sensi bl e or busi nessli ke for the words actuall y 
used. To do so i n 
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regard to a statute or statutory i nstrument i s to cross the divi de bet ween i nterpretati on and l egi sl ati on; i n a 
contractual context it i s to make a contract for the parti es other than the one they i n fact made. The 'i nevi tabl e poi nt 
of departure i s the l anguage of the provi si on itself, 16 read in context and havi ng regard to the purpose of the 
provi si on and the background to the preparati on and producti on of the document." 

11. I commence wi th a consi derati on of the words used i n the Compani es Act. The Act does not 

defi ne the word securi ty as used i n secti on 134. Other statutes assi st: The Insol vency Act 5 

defi nes the word security i n rel ati on to the cl aim of a credi tor of an i nsol vent estate, as 

property of that estate over whi ch the credi tor has a pref erent ri ght by virtue of any speci al 

mort gage, l andl ord' s l egal  hypot hec, pl edge or ri ght of retenti on. The Securi ty by Means of 

Movabl e Property Act 6 does not defi ne the word, securi ty but its focus on the l egal 

consequences of speci al notari al bonds over movabl e property i ndi cate that speci al notari al 

bonds constitute securi ty. Secti on 50(2) of the Deeds Regi stri es Act 7 provi des that a mortgage 

bond or notari al bond may be regi stered to secure pay ment of specifi ed debts. I concl ude that, 

i n general ter ms, the phrase, "property over whi ch anot her person has any securi ty" i n secti on 

134(3) of the Compani es Act refers to property of the company under busi ness rescue whi ch 

secures an i ndebtedness of the company, for an exampl e property subject to a notari al bond. 

The appli cant' s case i s not that the equi pment was the property of the second respondent over 

whi ch the appli cant hel d securi ty. It foll ows that the ref erence to securi ty i n secti on 134(3) 

does not assi st the applicant. 
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12. The ref erence to title i nterest i n secti on 134(3) i s more diffi cul t to deal  wi th. Counsel  have 

not been abl e to ref er to aut hori ty whi ch expl ains the meani ng of thi s phrase i n Sout h Afri can 

l aw, nei ther have I been abl e to fi nd such aut hori ty. The comment of Henochsberg8 i s that 
"The ter m "titl e i nterest" i s not one whi ch i s used i n the South Afri can context, but i s a term t hat tends to be used i n 
countri es where security ri ghts have been codifi ed." 

13. I accept thi s to be correct, but it i s not hel pful. The diffi cul ty i n defini ng titl e i nterest does not 

provi de a vali d reason to di sregard the use of thi s ter m by the l egi sl ature as an al ternati ve to 

security. 
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14. Separatel y from each other, the words titl e and i nterest can be defined wi thout too much 

di ffi cul ty. In short, the rel evant meani ng of the wor d, titl e i s the ri ght or cl ai m to ownershi p of 

property 9 , the basi s of such ri ght or the document substanti ati ng such ri ght, such as a titl e 

deed. 10 The word i nterest i n property ref ers to a l egal concern, titl e or ri ght i n such property. 
11 

15. The meani ng of the combi nati on of these t wo words, titl e i nterest i s novel  i n Sout h Afri can 

l aw. The l egi sl ature chose to ref er to titl e i nterest as an al ternati ve to securi ty. It foll ows that it 

must have been i ntended to mean somet hi ng other than security. The last porti on of 

subsecti on (a) i ndi cates that, li ke securi ty, titl e i nterest i s somet hi ng whi ch saf eguards the 

pay ment of the i ndebtedness due to the 
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credi tor of the company under busi ness rescue.  

16. In Sout h Afri ca, it i s not unusual  for credi tors to saf eguard thei r ri ghts by way of reservati on 

of ownershi p cl auses i n contracts such as contracts f or the sal e of goods where the purchase 

pri ce i s pai d over ti me. The use of the word title as a synony m or al ternati ve f or ownershi p i s 

al so not unusual ; for exa mpl e, ownershi p of i mmovabl e property i s based on a titl e deed. In 

my vi ew, the ter m ti tl e int erest woul d i ncl ude a reservati on of ownership cl ause such as the 

one i n the l ease bet ween the appli cant and the second respondent. 

17. Secti on 134(3) of the Compani es Act i s part of the remedy of busi ness rescue whi ch was 

i ntroduced i nto Sout h Afri can Law by means of that Act. The purpose and context of thi s 

secti on i s apparent from the defi ni ti on of busi ness rescue i n secti on 128(1)(b) of the 

Co mpani es Act: 
"(b) ' busi ness rescue'  means proceedi ngs to facilitate the rehabilitati on of a company that i s fi nanci all y di stressed by 
provi di ng f or- 

(i ) the temporary supervi si on of the company, and of the manage ment of its affai rs, business and property; 
(ii) a temporary moratori um on the ri ghts of cl ai mants against the company or i n respect of property i n its 
possessi on; and 
(iii) the devel opment and i mpl e ment ati on, if approved, of a pl an to rescue the company by restructuri ng its 
aff ai rs, busi ness, property, debt and other li abiliti es, and equi ty i n a manner that maxi mi ses the li keli hood of 
the company conti nui ng i n existence on a sol vent basi s or, if it i s not possi bl e for the company to so conti nue 
i n exi stence, resul ts i n a better return f or the company' s credi tors or sharehol ders than woul d resul t from the 
i mmedi ate li qui dati on of the co mpany;" 
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18. The purpose and context are not ai med at the destructi on of the ri ghts of a secured credi tor. 

19. I concl ude that section 134(3) of the Compani es Act all ows a company under busi ness rescue 

to di spose of property whi ch i s subj ect to securi ty or a reservati on of ownershi p cl ause wi thout 

the consent of the credi tor concerned onl y if the proceeds of the di sposal  woul d be suffi ci ent to 

full y di scharge the i ndebtedness protected by the securi ty. If that i s so, secti on 134(3)(a) 

aut hori ses a busi ness rescue practiti oner to di spose of the property of the company under 

busi ness rescue by selling and deli veri ng such property. In such event, secti on 134(3)(b) 

requi res the practiti oner to promptl y pay the debt due to secured credi tor or owner or provi de 

security theref ore to the reasonabl e sati sf acti on of the appli cant. 

20. I do not regard the obli gati on to pay or secure the debt as mere personal  ri ght agai nst the 

practiti oner. The effect of such an i nterpretati on woul d be to destroy the agreed securi ty or 

ownershi p and repl ace it wi th a personal  ri ght agai nst the practiti oner. I i nterpret the 

obli gati on to promptl y pay or secure the debt and the consi derati on as a requi rement f or the 

vali d transf er of ownershi p by the practiti oner by way of a sal e and delivery i n ter ms of secti on 

134 wi thout consent of the credi tor. The ri ghts of the credi tor will onl y be ter mi nated on 

pay ment or the provi si on of other security. 

21. In the present matter the f ourth respondent di d not pay or secure the debt due to the 

appli cant. On my i nterpretati on of secti on 134 (3) it foll ows that the practiti oner di d not vali dl y 

destroy the ri ght of ownershi p of the appli cant. The appli cant i s still owner of the equi pment.  
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22. The rul e of l aw requires that a court order must be couched i n cl ear ter ms and its purpose 

must be readil y ascertainabl e from the l anguage of the order. 12 Appli ed to the present matter, 

thi s means that my order must be f or mul ated such that the Sheriff can wi t h ref erence to the 

order i dentify the equi pment to be returned to the appli cant. The noti ce of moti on does not 

descri be all of the equi pment suffi ci entl y for thi s purpose. The equi pment i ncl udes, for 

exa mpl e, a ref erence to 100m cabl e. The appli cant i s not owner of any 100m uni dentifi ed cabl e 

on the erst whil e premi ses of the second respondent. The appli cant' s papers do not i dentify the 

specifi c 100m cabl e whi ch i s part of the equi pment. Ot her items are cl earl y defi ned, for 
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exa mpl e by ref erence to seri al numbers. My order i s ai med at all owi ng the deli very of the 

i dentifi abl e items.  

 

23. I grant the f oll owi ng order: 

 

(1) The first respondent i s hereby di rected to deli ver to the appli cant the movabl e property 

i dentifi ed as: 

 

o 2 x Doubl e Door Swi tch panel s (orange) as ill ustrated by "I mage 1" i n annexure "EDR" to 

the f oundi ng papers. 

o 3 x Large Doubl e Door Dri ve Panel s (grey wi th vents) as ill ustrated by "I mage 2" i n annexure 

"EDR" to the f oundi ng papers and contai ni ng: 

5 x VSD Dri ves wi th serial  numbers: 

- Dri ve 1 Seri al Number : 55038200004, 132kW,  LSI S; 

- Dri ve 2 Seri al Number : 5502C060375 , 55k W, LSIS; 

- Dri ve 3 Seri al Number : 55037220524 , 45k W , LSIS; 

- Dri ve 4 Seri al Number : 55037220528 , 45k W, LSIS; 

and 

- Dri ve 5 Seri al Number : 5503617003C , 18. 5kW,  LSI S.  

o 5 x El ster Meters wi th seri al numbers: 

- 88523631 ; 

- 88522427 ; 

- 88523811 ; 

- 88522426 ; and 

- 88224286 

o 1 x PLC Panel  (wi th HMI panel ) (orange) as illustrated by "I mage 3" in annexure "EDR" to 

the f oundi ng papers. 

o 4 x freestandi ng El ster Meter uni ts l ocated throughout the premi ses situated at 24 Bot ha 

Street, Al rode Extensi on 4 Gauteng, bei ng used to ascertai n the f easi bility of i nstalli ng si mil ar 

VSD Dri ves on other machi nery of the first respondent, beari ng seri al numbers: 

- 88502943 

- 88522903 

- 88501321 

- 88501323 

(2) The first respondent i s ordered to pay the appli cant' s costs. 

  

JP Coetzee AJ 

Acti ng Judge of the Hi gh Court 

Gaut eng, Local Di vi si on 
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