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Co npany - — Busi ness rescue -— O sposd of property over which other person has security or titlei nterest -—

Conpanies Act 71 of 2008, s 134(3) -— Meani ng of 'security and 'titleirterest' -—Reservati on of ownershi p.
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Judg nent
1. This appication commenced as an unsuccessfu urgent application. There was dso an
anmendnent tothe notice of notion. The present appicationis aréd vind catio by way of which
the appicant da ns fromthe first respondent possession of the nmovable goods ("the goods in
contention") which areidertifiedin prayer 1 of the notice of notion.
2. An owner whose propertyisin possession of another can recover possession by way o the rei
vi nd catio. That renedy requires that
(a) the owner / appicant rnust proveits ownershi p of the goods,
(b) the goods arein possessi on of the respondent from whomthe goods are dd ned at
the beg nning o the proceed ngs and
(c) the goods arein existence andidentifiab e 1

3. In appication proceed ngs such as the present, the owner nust dscharge ths
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onus on the basis o facts which are not gend ndyin dspute. 2 The owner may da mthe goods
wherever found, from whonsoever hdd ngit. 3

4. The appicant | eased a power savi ng energy driving system("the equi pnent") to the second
respondent by way of awrittenlease. The applicant says that the equ pment consisted o the
goods listedinits founding papers. The | ease conta ned a reservation of ownershipdausein
favour of the appicant. The va ue of the equi prment is approx matdy R800 000. The equi pnent
was instdledinthe dant o the second respondent onthelatter's prenmises.

5. The second respondent went i nto busi ness rescue. The fourth respondent is the busi ness
rescue practitioner of the second respondent. In that capacdty the fourth respondent cond uded
the witten sd e agreement wth the first respondent. The sdling price was mnore than R35
mllion. The sd e agreement descri bed the goods sdd (referred to as "the assets") as "... the
itens set out in annexures "Ato 0" hereto, beéng the subject matter of the sd e and 4l
movableitens situated inthe premises ..." of the second respondent. H sewhereinthe sd e
agreenment the assets arereferred wth reference to an annexures "Ato O', wthout reference
to"... and dl novab eitens situatedinthe prem ses ...". It does not fdlowthat I can
dsregard this phraseinthe defintion section of the sd e agreenent. The " novab eitens
situatedinthe prenises" i nd udes the equ prrent.

6. The first respondent took possession of dl the nmovabl e goods on the sa d premises. The
applicant says that thsind uded the equ prment referred to above. The first respondent does

not adnmit that dl of the equ prmment was on the premses
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when the first respondent took possessi on. It does not seriously dspute that sone or nost o the
equ pnment was onthe premises at that ti me. It da ns that it becane owner o the goods on
the premisesinter ns of the sd e agreenent and ddivery when it took possessi on.
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7. The first respondent disputes that the appicant acquired ownersh p of the equ pnent. That
defence wou d not have been aval ad e to the second respondent. 4 The second respondent
cou d not transfer nore rights thanit had.

8. Consequently this defenceis dso not avallabe tothe first respondent who acquiredits rights
fromthe second respondent. The comnon |aw does not dlowthe second respondent to
transfer ownershi p o the property o another (the appicant) because a transferor o rights
cannot transfer nore rights thanit has.

9. The first respondent, however, dsordies ona statutory right inter ns of section 134(3) of the

Conpanies Act 71 of 2008. That subsecti on provi des:
"(3) If, during a conpany' s busi ness rescue proceed ngs, the conpany wshes to dspose of any property over which
another person has any security or titleinterest, the conpany nust-
(a) obta nthe prior consent o that ather person, un ess the proceeds of the dsposd woud be sufident tofuly
d scharge the i ndebtedness protected by that person's security or titleinterest; and
(b) promptly-
(i) pay tothat other personthe sde proceeds attributab eto
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that property up tothe anmount of the conpany sindebtedness tothat other person; or
(ii) provide security for the amount of those proceeds, tothe reasonahl e satisfacti on of that other person.”

10. The argunent on behalf o the first respondent is that the fourth respondent had the ri ght to
sdl the equ pnent wthout the consent of the applicant because the proceeds of the dsposd
was suffident tofuly dscharge theindebtedness of the second respondent to the appicant. It
fdlows that I must deter nhne whether the equpment constitute security or titleinterest in
ter ns of section 134(3). Thisis a matter of interpretation. A nunber o recent judge nments
dedt wththe correct approach toirterpretation. Theyind ude the fdlow ng summary by Wallis
JAin Naetd Jant Munidpal Pension Fund v Endumeni Munidpdity 2012 (4) SA 593 (SCA):

"[18] ... The present state o the law can be expressed as follows: Interpretationis the process o attributing neani ng to
the words usedina docunent, beitlegdation, sone other statutoryinstrument, or contract, having regardto the
context provided by read ng the particd ar provision or provisonsinthelight o the document as a whd e and the
drcunstances attendant uponits coninginto exstence. Whatever the nature of the document, consi deration must be
g ven to thelanguage usedinthelight of the ord nary rd es of grammar and syntax; the context in whichthe provison
appears; the apparent purpose to whichitis drected and the materid known to those responsi b eforits production.
Where nore than one neaningis possid e each possi blity must be wei ghedinthelight of dl these factors. 15 The
process is objecti ve, not subjective. Asenside nmeaningisto be preferred to one that leads toinsensibe or
unbusi nessli ke resuts or under nmnes the apparent purpose of the docunent. Judges mnust be dert to, and guard
aga nst, the tenptation to substitute what they regard as reasonahl e, sensi H e or busi nesslike for the words actudly
used. To dosoin
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regardto a statute or statutory instrument isto cross the dvide bet weeninterpretation andlegdation; ina
contractuad context itisto make a contract for the parties other than the one theyinfact made. The'inevitab e pa nt
of departureisthelanguage of the provisionitsdf, 16 readin context and havi ng regard to the purpose of the
provision and the background tothe preparati on and production of the docunent."

11. I commence wth a consi deration of the words usedinthe Conpanies Act. The Act does not
define the word security as usedin section 134. Qher statutes assist: The Insd vency Act 5
defines the word securityinrdationtothe dam of acredtor o aninsd vent estate, as
property of that estate over whichthe credtor has a preferent right by virtue of any sped d
mortgage, land ord slega hypothec, pdedge or right of retention. The Security by Means of
Movabl e Property Act 6 does not define the word, security but its focus on thelegd
consequences o spedd notarid bonds over novab e propertyind cate that spedd notarid
bonds constitute security. Section 50(2) of the Deeds Reg stries Act 7 provi des that a nortgage
bond or notarid bond nmay be reg stered to secure pay ment of spedfied debts. I cond ude that,
ingenerd ter ns, the phrase, "property over which another person has any security" i n section
134(3) o the Conpanies Act refers to property of the conpany under busi ness rescue which
secures anindebtedness o the conpany, for an exanpl e property subject to a notarid bond.
The applicant's caseis not that the equ pnent was the property o the second respondent over
whi ch the applicant hd d security. It fdlows that the reference to security i n section 134(3)
does not assist the appicant.
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12. Thereference to titleinterest insection 134(3) is nore dfficdt to ded wth. Counsd have
not been abletorefer to authority which expans the neaning of ths phrasein South African
law nether have I been abl e tofind such authority. The comment o Henochsbergs is that
"The ter m"titleinterest" is not one whichis usedinthe South African context, but is atermthat tends to be usedin
countries where security rights have been codfied."

13. I accept thsto be correct, but itis not hd pfu. The dfficdtyin defini ng titleinterest does not
provi de a vdidreason to dsregard the use of thister mby thelegdature as an dternative to
security.
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14. Separatdyfromeach other, the words titlfeand interest can be defined wthout too much
dfficdty. Inshort, the red evant neani ng of the word, titleis theright or da mto ownershi p of
property 9, the basis o such right or the document substanti ati ng such right, such as atitle

deed. 10 The wordjnterest in property refers to alega concern, title or right i n such property.
11

15. The meani ng of the combi nation of these two words, titleinterest is novd in South African
law Thelegdature chosetoreer totitleinterest as an dternative to security. It fdlows that it
must have beenintended to nmean soneth ng other than security. The last portion of
subsection (a) i nd cates that, like security, titleinterest is somet h ng whi ch safeguards the

pay ment o theindebtedness due tothe
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credtor o the conpany under busi ness rescue.

16. In South Africa, itis not unusud for credtors to safeguard ther rights by way o reservation
of ownershi p dausesincontracts such as contracts for the sd e of goods where the purchase
priceis pa d over ti ne. The use o the word title as a synony mor dternati ve for ownershipis
adso not unusud ; for exanpl e, ownership of i mmovabl e propertyis based on atitle deed. In
my view theter mtitleinterest wou dind ude a reservation of ownership d ause such as the
oneinthelease bet ween the appicant and the second respondent.

17. Section 134(3) of the Conpanies Act is part of the remedy of busi ness rescue which was
irtroducedinto South Arican Law by means of that Act. The purpose and context o this
sectionis apparent fromthe defirition of busi ness rescuein section 128(1)(b) o the
Conpani es Act:

"(b) ' busi ness rescue means proceed ngs to fadlitate the rehahilitation of a conpany thatisfinand dly dstressed by
provid ng for-
(i) the tenporary supervision of the conpany, and of the managenent of its affars, business and property;
(ii) atenporary noratoriumon the rights of da mants against the conpany orinrespect o propertyinits
possessi on; and
(iii) the deved opnent andi nple mentati on, if approved, o ap antorescue the conpany by restructuringits
affars, busi ness, property, debt and other liabilities, and equityina manner that nax nises the likdihood of
the conpany continu ngin existence on a sdvent basis or, ifitis not possiHefor the conpany to so conti nue
inexstence, resutsina better returnfor the conpany s creditors or sharehd ders than wou d resut fromthe
i mmed ateliqu dation of the conpany;"
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18. The purpose and context are not a ned at the destruction of the rights of a secured credtor.
19. I cond ude that section 134(3) of the Conpanies Act dlows a conpany under busi ness rescue
to dspose of property whichis subject to security or a reservation of ownersh p d ause wthout
the consent o the credtor concerned onyif the proceeds of the dsposa wou d be suffident to
fuly dscharge theindebtedness protected by the security. If that is so, section 134(3)(a)
aut horises a busi ness rescue practitioner to dspose of the property of the company under
busi ness rescue by sdling and ddi veri ng such property. In such event, section 134(3)(b)
requires the practitioner to pronptly pay the debt due to secured credtor or owner or provi de
security therefore to the reasonabl e satisfacti on of the appicant.

20. I do not regard the obligation to pay or secure the debt as mere persond right agai nst the
practitioner. The e&fect of such aninterpretation wou d be to destroy the agreed security or
ownership and rep aceit wth a persona right agai nst the practitioner. Iinterpret the
obigationto pronptly pay or secure the debt and the consi deration as a requrenent for the
vadidtransfer of ownershi p by the practitioner by way of asde and ddiveryinter ns of section
134 wthout consent o the credtor. The rights of the credtor wll only be ter mmnated on
pay ment or the provision of other security.

21. Inthe present matter the fourth respondent dd not pay or secure the debt due tothe
applicant. On ny interpretation of section 134 (3) it fdlows that the practitioner dd not vdidy

destroy the right of ownershi p o the appicant. The applicant is still owner of the equ pnent.
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22. Therde o lawrequires that a court order must be couchedindear ter n andits purpose
must be readly ascertanabl e fromthe language of the order. 12 Applied tothe present natter,
ths neans that ny order nust be for mul ated such that the Sheriff can with reference to the
order identify the equ pment to be returned to the appicant. The notice of noti on does not
describe dl o the equ pment suffidently for this purpose. The equi prrentind udes, for
exanple areerenceto 100mcabl e The appicant is not owner o any 100 m uni dentified cabl e
onthe erst while premises of the second respondent. The applicant's papers do not identify the
spedfic 100mcab e whichis part of the equ pment. Gher itens are dearl y defined, for
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exanpl e by reference to serid nunmbers. My orderis @ ned at dlowng the ddivery o the
i dentifiab eitens.

23. I grant the fdlow ng order:

(1) The first respondent is hereby drected to ddiver tothe appicant the novab e property
i dertified as:

0 2 X Doubl e Door Swtch pands (orange) asill istrated by "I mage 1" inannexure "EDR' to
the found ng papers.

0 3 x Large Doubl e Door Drive Pands (grey wth vents) asill ustrated by "I mage 2" in annexure
"EDR' to the found ng papers and conta n ng:

5 x VSD Drives wth seria nunbers:

- Drive 1 Serid Nunber : 55038200004, 132kW, LGS

Drive 2 Serid Nunber : 5502C060375, 55kW, LI S;

Drive 3 Serid Nunber : 55037220524, 45k W, LSS;

- Drive 4 Serid Nunber : 55037220528, 45k W, L9S;

and

- Drive 5 Serid Nunber : 5503617003C, 18 5kW, LSIS

0 5x BHster Meters wthserid nunbers:

88523631 ;

88522427 ;

88523811 ;

88522426 ; and

88224286

0 1 x PLC Pand (wth HM pand) (orange) asillustrated by "I mage 3" in annexure "EDR' to
the found ng papers.

0 4 xfreestand ng Hster Meter unitslocated throughout the prenmises situated at 24 Botha
Street, Arode Extension 4 Gauteng, be ng used to ascerta nthe feasi bility of instdling s nil ar
VSD Drives on other machi nery of the first respondent, bearing serid numnbers:

- 88502943

- 88522903

- 88501321

- 88501323

(2) The first respondent is ordered to pay the applicant's costs.

JP Coetzee Al
Acti ng Judge o the Hgh Court

Gauteng, Locd Dvison
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